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Plattsburgh

PROCEDURE IN APPEALING THE ZONING ORDINANCE

CLASS A VARIANCE

DEADLINE FOR FILING APPLICATION

ZONING BOARD MEETING DATE

The Zoning Board of Appeals has been empowered to hear and decide all appeals |to the
Zoning Ordinance and to do so the Board holds public meetings once a month.

The attached appeal application must be completely filled out and returned to the office for

action by the Zoning Board of Appeals at their monthly meeting. The filing fee for said application

is as follows:

One and Two-family dwellings - $100.00

Multiple Dwellings $150.00

Commercial Properties $150.00

Ali checks should be made payable to the "City Chamberlain”. In order for your appeal

to be heard in the same month you apply, the appeal form and fee must be received by this office

three weeks prior to the scheduled meeting of the Zoning Board of Appeals. All applicants or their

representatives must attend the Zoning Board of Appeals Public Meeting to answer any questions

the Board may have regarding their request.

In filling out the form, please be specific and supply the Zoning Board of Appeals with all

the necessary information requested on the form. If you are requesting a Variance from the

Ordinance, you must detail why the literal enforcement of the ordinance will produce an undue

hardship, while the variance requested will adhere to property is no proof of hardship within the

purpose of zoning. Financial disadvantage to the property is no proof of hardship within the

purpose of zoning. In addition to the above, an applicant must submit adequate drawings and a

site plan of all requests, which will involve any construction, alterations, or physical change to

their property. THIRTEEN (13) copies of the entire packet including drawings and site plans
are required (we recommend the plans be approved before the THIRTEEN (13) copies are made).

Before the Zoning Board of Appeals may hear and decide your appeal, this office must first:

1. Publish the request in three successive issues of the Press-Republican newspaper not

less than five (5) nor more than ten (10) days before the hearings.

2. Notify, by letter, all adjoining property owners of your request

This office is responsible for implementing the above requirements.

If there are any questions, please contact this office.

Thank you for your cooperation.
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CLASS A VARIANCE, CLASS B VARIANCE, SPECIAL USE PERMIT.

Date: Appeal No.;

An application is hereby made to the Zoning Board of Appeals pursuant to the City of Plattsburgh Zoning Ordinance for a

variance to allow the property use as herein described.

Applicant:

Applicants Address:

Telephone No.:

Parcel Identification:

Location of Request:

Property Owner:

Request Description:

Zoning District:

Section Appealed: a

Previous Appeal: No.: Date:

Identify Applicant’s Right to Apply for Variance:

Ownership: Long Term Lease: Contract To Purchase:

Other (Please Explain):

Applications for Zoning Variances must be accompanied by:

13 copies of existing and proposed site plan plus original application.

13 copies of existing and proposed floor plan.

The Zoning Board of Appeals may impose reasonable conditions and restrictions on the grant of area and use

variances provided they are directly related to and incidental to the proposed use of the property. Such conditions

shall be consistent with the spirit and intent of the zoning law, and shall be imposed for the purpose of minimizing

any adverse impact such variance may have on the neighborhood or community.

*

Signature (Owner/Applicant) Notary Public

Print First and Last Name

*Signatures other than Property Owner require a Letter of Authorization to apply.



Use Variances Standards

The state statues defined a use variance as: “the authorization by

the zoning board of appeals for the use of land for a purpose which

is otherwise not allowed or is prohibited by the applicable zoning

regulation. General City Law, 81-b(1)

The state statues then go on to provide the zoning board with the

standards for granting the use variance:

(b)No such use variance shall be granted by the zoning board

of appeals without a showing by the applicant that applicable

zoning regulations and restrictions have caused unnecessary

hardship. In order to prove such unnecessary hardship the applicant

shall demonstrate to the board of appeals that for each and every

permitted use under the zoning regulations for the particular

district where the property is located:

(1) the applicant cannot realize a reasonable return, provided

that the lack of return is substantial as demonstrated by competent

financial evidence; :

(2) That the alleged hardship to the property in question is

unique, and does not apply to a substantial portion of the district

of neighborhood;

(3) that the requested use variance, if granted, will not

alter the essential character of the neighborhood;

(4) that the alleged hardship has not been self created.

The board of appeals, in granting of use variances, shall grant the

minimum variance that it shall deem necessary and adequate to

address the unnecessary hardship proved by the applicant, and at

the same time preserve and protect the character of the

neighborhood and the health, safety and welfare of the community.”

General City Law, 81-b(3)



USE VARIANCE CRITERIA

No such use variance shall be granted by the zoning board of appeals without a showing by

the applicant that applicable zoning regulations and restrictions have caused an

“Unnecessary Hardship.” In order to prove such unnecessary hardship the applicant shall

demonstrate to the Zoning Board of Appeals that for each and every permitted use under the

zoning regulations for the particular district where the property is located:

Please give a written response to the following criteria;

(1) You must prove a lack of reasonable return, Please provide competent financial

evidence which proves a lack of reasonable return. .

(2) Please demonstrate why your hardship is unique to your property and does not apply to

a substantial portion of the neighborhood.

(3) Please show that granting this use variance will not change the essential character of

the neighborhood.

(4) Please demonstrate why the alleged hardship has not been self-created
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STANDARDSOF PROOF - USE VARIANCE: "UNNECESSARY HARDSHIP STANDARD"

For an applicant to be entitled to a Use Variance, he must satisfy the “unnecessary

harship standard". ‘The courts of New York hold that, to satisfy this standard, the

applicant must establish by competent proof the following:

1. The land in question cannot yield a reasonable retuwmn if used only for a
purpose allowed in that zone.

2. The use to be authorized by the variance will not alter the essential

character of the locality.

3. The hardship is unique as to this parcel and is not general throughout

the zoning district.

A. REASONABLE RETURN: As to proof of " no reasonable retum", the New. York Court

of Appeals held in the case of Crossroads Recreation v. Broz 4 N.Y. 2nd 39 — that

the issue od “reasonable return" cannot be satisfied except by a showing of_dollars

and cents proof in which the following is established by competent evidence:

1. The amount paid for the land in question.

2. Its present market value.

3. Annual maintenance expenses.

4. Annual land taxes and school taxes.

5. The unpaid balance of mortgages and other encumbrances.

6. The annual income from the land in question for each and every use permitted
in this Zoning District.

7. Proof that this actual or estimated ‘retum for each permitted use is not
reasonable under the circumstances.

8. If the subject premises are the subject of a contract of purchase contingent

upon the grant of a use variance, then the applicant must establish the fair

market value of the property independent of the purchase price,because in

the absence of such proof, it will be presumed that the purchase price

included a premium over fair market price at the time pf purchase in expecta-

tion of favorable zoning relief. _ Professional Park v. Town of Bedford, 60

N.Y. 2d 492 (1983).

Whether any of the permitted uses would generate a reasonable return requires proof

from which can be determined the rate of return earned by similar or like property

in the community requires. proof in dollars and cents from the owners investment

in the property as well as the return that the property will produce from the various

uses permissible under the existing classification.

The burden of proof is always on the applicant on the issue of establishing unnecessary

hardship. This does not, howewer, bar the municipality from going forward with proof

to the contrary because as the Court of Appeals said in Professional Park v Town of

Bedford:

"When the proponent presents proof sufficient to permit the trier of fact

to decide in his or her favor, the opponent must counter that proof or risk

an adverse determination. Only in that general sense can it be said that there

is no obligation on the municipality to go forward with the proof."
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“Unnecessary Hardship Standard"

Proof of present market value and annual income can be best established through thetestimony of an expert witness. Where more than one use is permitted in the ningdistrict, the applicant mu prove the projected annual income from each and everypermitted use, end must prove that this annual return is not reasonable as comparedto returner by like property in the community.

If, on the basis of this dollars and cents proof, the ZBA determines that no reasonablereturn can be derived from any of the permitted uses, then’ the applicant has proventhe first part of the unnecessary hardship standard.

B. ESSENTIAL CHARACTER: In addition, the applicant must prove by competent evidencethat the proposed use will not alter the essential character of the neighborhood,

C. (UNIQUENESS: The applicant must prove that the hardship is not so general throughoutthe zoning district as to require the conclusion that if all parcels similarly situa-ted were granted variances, the zoning of the district would be materially changed.In other words, if the hardship is common throughtout the area, then perhaps legislativeaction by the Town Board in the nature of a gone change or zoning ordinance amendmentmay be in order.

If the ZBA determines that the applicant has not furnished cometent evidence meetingand satisfying both of the above standards, then the ZBA must deny the use variance.

D. OTHER FACTORS TO BE CONSIDERED BY _ZBA:
SELF-CREATED HARDSHIP: If the hardship complained of is self-imposed,then thevariance will be denied. The cases hold that a party who knowingly acquires land for@ use prohibited by the Zoning Ordinance creates his own hardship. Even if he did notactually learn of the prohibition at the time of the purchase he is neverthelesschargeable with knowing the restrictions on use.

PERSONAL PROBLEMS: Is the plight of the owner due to personal problems as opposedto use of the land or buildings. If personal problems, then the use variance mistbe denied.
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TO: All Applicants for Zoning Variance or .Special Use Permit

SUBJECT: Required infomation for filing application

Tne Zoning Ordinance tes that the Building Inspector determine that all

submittals for a Veriance or Special Use Fermit have adequate information (in fom

and content - Section 270-54A) for review by the Zoning Board of Appeals. In order
to insure such information is consistently provided with each application the following
information shall be required with each application:

1. Existing Site Plan - showing to scale the property lines, principal buildings,
accessory structures, rights-of-ways as may exist and other improvements (city street

ties abutting the site, driveways, parking areas, drainage structures, fence,
and facili

etc.). Where the application is a request for the reduction of any yard setback the
existing site plan shell be a survey of the property as prepared by a Licensed Land
Surveyor and shall show the location of buildings on the abutting property where the
yard reduction is proposed.

2. Proposed Site Plan - showing clearly to scale what is proposed to be constructed
(and removed) under this application. ‘The proposed improvement (s) shall be shaded,
colored or contrasted in an acceptable manner to make them easily discernible. AGequately -
Gimensicn the proposed improvements and indicate the setbacks as applicable.

2. Area and Balk Calculations — Calculations of the lot erea, lot dimensions, building
area (existing/proposed), lot coverage, open space, all yard setbacks, dwelling unit
Gensity, building(s) height, parking required shall be submitted in tabulated form to
show existing, proposed and required.

4. Building Plans - Submit schematic building plans to scale showing the existing/proposed
building layout and identify clearly the existing/proposed use of all building spaces.
Include elevation view(s) of proposed construction as applicable.

5. Area Location Map - showing all properties on each side of the street and noting
the existing occupancy for each such lot on all four sides of the site. A copy of the
tax wep of the area marked to show the occupancy shall be sufficient for this information.

No application will be accepted after this date unless it contains all of the above
information (11 sets). No application will be accepted for the agenda until all such
appropriate information has first been filed with this office for a review and deter-
mination of zoning compliance/noncampliance (and such a detérmination has been issued
to the applicant in writing).
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One of the basic powers given by law to a 2onIng bosrd of appesis Is called the "varlance" power, The
board hes the authority to "vary," or modify, the strict letter of a zoning ordinance or jocal law In
cases «here this strict Interpretation could cause practical ditflalties or u

nnecessary Nerdships for an

Individual.

Appeals boards are frequently confronted with requests for varjances. There are To types of requests

thot come before the board, and the standards by which they are judged differ. A use variance Is a ren
Quest to utilize property for a use or activity which Is not permitted by The zoning ordinence, and the
qoelicant mst demonstrate "unnecessary hardship." An area variance |S a request for relief trom dimn=

a eenal standards contained In the zoning ordinance, and [T requires a demonstration of "practical diftt-

culty.”

The basic standards tor determining unnecessary hardship and practical difflailty have been established

+ and retined by the courts In numerqus cases.

Use Variance .

‘An individual who wants to utilize property tor a use that Ts not permitted by the zoning - ordinai must
apply for a use variance, 4m applicant for a use variance must demonstrate unnecessary hardship by Satis-

ying gach of the follaring three tests: 
.

1,‘ Uniqueness

The applicant must prove that there are certain festures or conditions of the land thet 
are not gener~

ally applfcable throught the zone AND that these features mke It Impossible to earn a reasonable
return without some adjustment. If the features or conditions are generally applicable thraighat the
district, a varlance should not be granted. In those sItuatlons where the ditfliatty Is shared by
others, the rsllet should be sccom! ished by an amendmnt to the zoning ordinance, 

not a variance,

a Reasonable Return

The applicant mst demonstrate an Inability to realize a reasonable return under any of the
 uses per-

mitted by the zoning ordinance. There must be a “dollars and cents" proof of the appl Igantis Inabl t=
Ity to realize reasonable return; spewlation or qualitative assessment:Is Inadequate. Fallure to
realize the highest return Is not considered a hardship.

3. Quaracter

The applicant mst prove that the requested modification wl! not change the character or quality of
the neighborhood. In addition, the "spirit" of the ordinance or local law should be preserved.

The applicant for e use variance must meet all three tests betore the appeals board may grant reilef. A

use variance shuld not be granted If the "unnecessary hardship* was created by the applicant, If the

appeals board grants a use varlanca to an apol|cant who has falled to nest each of the tests, st runs the
risk of assuming the function of the legislative body and mking a decision contrary to the legisiative

Intent of the zoning ordinance, .

An Increasing number of use variance requests Is often the sign of an "aged" zoning regulation. The

appeals board shaid not ciraimvent the legislative process by granting use variances, Instead, tne
appeals board should advise the governing body of the nead to reexamine and amend the zoning ordinances

Area Variance

In the case of an ares variance, the applicant Is seeking modification of dimensional standards, such es

yard requirements, set-back IInes, lot coverage, frontage requirements oc density regulations, so that the

property my be utilized for one of the uses permitted by the zoning ordinance. The appeals board may
grant reliet if the applicant can demonstrate that .strict comilance with the regulations would cause

practical difflaity. .

PLANNING DEPARTMENT






























